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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 

IN THE COURT OF THE DISTRICT JUDGE, SONITPUR AT TEZPUR 
 
Present :  Sri A. Borthakur 

District Judge  
                       Sonitpur, Tezpur 
 
    Thursday, the 10th day of July, 2014 
 
 

TITLE SUIT (ARBITRATION) NO. 30 OF 2006 
 

 
M/S HIND SUPPLY CORPORATION    
Represented by attorney Shri ZEHANATUL 
21. Polo Square Danapur Cantt. 
Patna -801503 
Now residing at 
Maligaon Charali, Guwahati 781001 
 Assam       .......... Claimant 
                   Petitioner(s) 
 
    -VERSUS – 
 
 
THE UNION OF INDIA 
Represented by Officer Commanding 
Supply Dept. ASC 
Missamari 
PIN – 784506     `  ........ Respondent  
                Opposite Party 
 
 
   This Suit /case coming on for final hearing, on 19-06-2014, in 
the presence  of :   
 
 
Mr. P. K. Dutta        Advocate(s)        Claimant (s) 
Sr. Advocate        Pleader(s)       Petitioner(s) 
 
 
Mr. K.K. Sarma           Advocate(s)     respondent (s) 
Govt. Pleader       Pleader(s)     Opposite Party 
 
 
  And having stood for consideration to this day, the 10th July, 
2014. the Court delivered the following Judgment :-   
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J  U  D  G  M  E  N  T 
 

    This is a suit instituted u/s 34 of the Arbitration and 

Conciliation Act, 1996 (hereinafter the „Act‟), registered on 19-07-2006, 

praying for setting aside the arbitral award, dated 20-04-2006, passed in 

Arbitration Case No. SHG/50/04-05/AHK/ST–5, dated 17-07-2004.  

 

PETITIONER‟S CASE :  

 

2.  The petitioner‟s case, precisely, is that it is a registered 

Partnership Firm engaged in Army / Defence supplies and registered with 

the Office of the MG ASC, Hqrs., Eastern Command, Fort Williams, Kolkata, 

as an authorized and approved civil contractor for supply of meat group 

items, within the territory of the north eastern region. In pursuance of a 

tender floated by DDST, Hqrs. 101 Area, C/o 99 APO, the petitioner-firm 

was allotted with a contract for supply of meat (dressed), during the 

period from 24-07-2004 to 31-03-2005 to SD, Missamari, vide contract 

agreement No. SHG/50/04-05/AHK/ST–5, dated 17-07-2004. It has been 

stated that the tender notice / contract agreement carried clear provisions 

for supply of substituted items, if the basic items were not available in the 

market at any point of time due to any reason whatsoever. In course of 

execution of the contract, however, the petitioner-firm faced with 

occasional obstacles due to road blocks, in procuring the contracted basic 

meat group items for supply, occasioned by natural calamities such as, 

floods and consequential disruptions of road and rail communications etc. 

in the state and in the neighbouring states. As a result, the petitioner-firm 

at certain times could not procure the required number of cattle heads for 

arranging the delivery of meat (dressed) items. It is pertinent to be 

pointed out that the cattle heads were arranged and procured from states 

like, West Bengal, Bihar, Uttar Pradesh etc. and transported by roadways 

and railways to Guwahati in Assam and other parts of the North Eastern 

region. The petitioner-firm being confronted with such obstacles did 

attempt to tie over the stalemate by submitting various representations to 

the respondent authority, clearly apprising them of the ground situations 

and also requesting them to receive substituted cheaper items in lieu of 

the basic items, permissible under the contractual terms and conditions. 

But the respondent authority neither accepted the substituted items nor 

issued any reply to the representations submitted to them, resulting in the 

occasional failure of supply of the meat group items. Due to such 

occasional failures to effect the supply of the meat group items, the 

respondent authority,  and,  on the other hand, non-acceptance of the 
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substituted items proposed to be supplied by the petitioner-firm, as per 

provisions made in the contract agreement / tender notice, the 

respondent authority, made it a rule to issue costly substituted items from 

their reserve stocks at the risk, cost and expense of the petitioner-firm 

and always recovered the cost from the fortnightly bills of the petitioner. 

Being aggrieved by the frequent deductions and recovery of money from 

the bills, the petitioner-firm filed a Writ Petition, bearing No. WP(C) 5729 / 

04, before the Hon‟ble High Court, and the Hon‟ble High Court was pleased 

to allow the petitioner-firm by its interim order, dated 20-08-2004, to 

supply the substituted items and also restrained the respondent-authority 

from effecting any recovery from the bills of the petitioner-firm. The 

petitioner-firm, further, in compliance with the order of the Hon‟ble 

Gauhati High Court, dated 02-04-2005, and the provisions of the 

Arbitration clause in the contract agreement, moved an application before 

the contract sanctioning authority for appointment of an Arbitrator. 

Accordingly, the contract sanctioning authority, that is, the Hqrs 101 Area, 

by their letter No. 20243/ SGH-Missamari/01, dated 30-09-2005, appointed 

Colonel DS Mann, as the sole arbitrator to arbitrate upon the dispute. The 

learned arbitrator issued notices to the claimant and the respondent 

inviting claims and written statement and the documents in support of 

their respective claims and counter-claims etc., if any, and after hearing 

the matter, passed the impugned award, dated 20-04-2006, awarding a sum 

of Rs.97,272.05, in favour of the respondent-authority with a further 

direction to recover the amount from the security deposit / bills etc. of the 

petitioner-firm, lodged with the CDA, Narangi. It has been further stated 

that the impugned arbitral award, dated 20-04-2006, was received by the 

representative of the petitioner-firm on the same date.  

 

GROUNDS OF CHALLENGE OF AWARD :  

[SECTION 34 OF THE ACT] 

 

3.   Being aggrieved by the impugned award, dated 20-04-2006, 

the petitioner-firm has preferred this petition challenging the impugned 

award, inter-alia, on the following grounds : 

 

  (a) That the arbitral award, dated 20-04-2006 is perverse in 

nature, substance and in letters and spirit and further, is spiced with 

favourtism and rushed with extraordinary haste without inclining to 

conduct the proceeding of the arbitration in a fair manner, as stipulated in 

the Act ;  
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  (b)   that the learned Arbitrator failed to either appreciate 

the factual ground conditions, reality, reasons and causes arising out of 

the supervening impossibilities, such as, floods, which led to several cattle 

heads having perished in devastation of roads, bridges, culverts and 

disruption of road and railway communications which ultimately resulted 

in the occasional failure of the petitioner-firm to supply the meat group 

items and having taken a one sided view with a pre-conceived notion to 

penalise the petitioner-firm, passed the impugned award, dated 20-04-

2006, which is, therefore, liable to be set aside ;  

 

  (c) that the learned Arbitrator did not apply his judicious 

mind and refused to come to terms with the reality that the supply of the 

substituted items in lieu of the basic meat group items, as per need of the 

hour, was equally permissible and legal for the petitioner-firm as well as 

the respondent ;  

 

  (d) that the learned Arbitrator failed to frame issues or 

points for determination and passed the impugned order, without either 

framing them and / or discussing them threadbare for proper adjudication 

of the matter ;  

 

  (e) that the learned Arbitrator, while passing the award 

has shown to have adopted a procedure during hearing stating, inter-alia, 

that the parties have agreed to the said procedure, which procedure, in 

fact, ought to have been rightly drawn up, discussed and agreed upon by 

the parties on the very first date of hearing, or on or before the 

commencement of the hearing, in contravention of Section 24 of the Act ;  

 

  (f) that the award is not in conformity with the provisions 

of Section 31 of the Act.  

 

  Hence, the petitioner-firm has prayed, inter-alia, to set aside 

the arbitral award, dated 20-04-2006 and to order for return of the 

recovered amount to the petitioner-firm as recovered as of date, from the 

petitioner‟s bills and security deposits with cost.  

 

WRITTEN STATEMENT :  

 

4.  The respondent-authority has contested the suit by filing a 

written statement, dated 03-01-2007, on the grounds, inter-alia, denying 

the cause of natural calamities beyond control of the petitioner-firm for 
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occasional failure to supply the contractual items to the respondent ; that 

the statement in para 4 of the petition that the tender notice and the 

contract agreement carried clear cut provisions for supply of the 

substituted items is inconsistent with the statement given in para 3 of the 

petition and also para 5 of the petition in WP(C) No. 5729/2004 preferred 

before the Hon‟ble High Court ; that the Hon‟ble High Court has noted in 

its judgment, dated 02-04-2005, that “ it is evident from the statement 

made in the Writ Petition and also letters of acceptance and the 

contract entered into between the parties, the contract was for supply 

of basic items, i.e. meat ( dressed), MOH (mutton on hoof), fowl (alive) 

etc”. in WP(C) No. 5729/2004, WP(C) No. 5893/04, WP(C) No. 5894/04, 

WP(C) No.5897/04, WP(C) No. 5896/04, WP(C) No. 5895/04 and WP(C) 

No.5898 /04, belies the statement that the contract agreement carried 

clear-cut provision for supply of substituted items ; that the petitioner-

firm failed to supply on 38 occasions, during the subsistence of the said 

contract, that is, from 24-07-2004 to 31-03-2005 ; that the alleged 

devastating flood situation is not substantiated by any newspaper report 

or any report of the Civil Administration etc. It is denied that the 

petitioner-firm approached the competent authority, on several occasions, 

for permission to supply the substituted items, as per chart of the 

substituted items, provided in the contract agreement and that the 

contract was concluded for issue of basic items only ; that the substituted 

items attached with the contract agreement in authorized scales and type 

of substituted items applicable for risk and expense purchases ; that the 

basic items / substitutes are required to be issued only at the risk and 

expenses of the contractor, as per Clause 7 of the contract agreement ; 

that the petitioner-firm filed Writ Petition, being WP(C) No. 5729 /04, 

before the Hon‟ble High Court and the same was disposed of by its final 

judgment and order, dated 02-04-2005, dismissing the said petition 

together with other Writ petitions, aforementioned ; that the order, dated 

20-08-2004, was an interim order, and the force of the said order was lost 

after dismissal of the Writ petition, by order, dated 02-04-2005 ; that the 

petitioner-firm was given opportunity to supply authorized substitute 

items, at their risk and expenses, but failed to respond ; that the learned 

arbitrator was appointed in terms of clause 23 (a) of IAFZ-2120 to resolve 

the disputes between both the parties to the petition ; that the grounds set 

forth in para 9 of the petition do not fall within the ambit of the provisions 

of section 34 (2) (a)(i) to (v) and (b) i and ii of the Act. It is denied that the 

learned Arbitrator failed to appreciate the factual condition in the 

proceeding which is belied by the facts that the petitioner-firm failed to 

meet the contractual obligations repeatedly, even after the alleged flood 
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situation improved ; that the ground shown in ground No.9(d) of the 

petition, is untenable under the provisions of Section 34 (2) of the Act. 

Hence, it is prayed to dismiss the suit for setting aside the award with 

costs.   

 

5.  Heard Mr. P.K. Dutta, learned Senior Advocate, appearing for 

the petitioner-firm and Mr. K. K. Sarmah, learned Govt. Pleader, appearing 

for the Union of India. Perused the records of the arbitral proceeding.  

 

  The learned counsels of both the sides during argument 

vehemently raised the grounds of challenge of the award, cited in the 

petition and the grounds, cited in the written statement, on behalf of the 

party represented.  

 

ISSUE :  

    

6.   Whether the award, dated 20-04-2006, passed by the learned 

sole arbitrator Colonel D.S. Mann, into the disputes between the parties, 

arising out of the contract agreement,  No. SHG/50/04-05/AHK/ST–5, 

dated 17-07-2004, is liable to be set aside, on the grounds cited in the 

plaint ? 

 

THE DECISION AND THE REASONS THEREFOR :  

THE IMPUGNED AWARD : 

 

7.  Observing the procedure agreed upon by both the parties, 

vide Appendix „A‟ to the award, to be followed by the learned Arbitral 

Tribunal, consideration of the statements of claim and defence and 

hearing of both the parties and further, on the basis of the documents 

furnished to it by both the parties, the learned Tribunal, passed the 

following award (relevant portion), dated 20-04-2006, in terms of the 

reference made to it – 

 

  “ Refund of Recoveries made from claimant  I award and 

direct the recoveries made from the Claimant, M/S Hind 

Supply Corporation amounting to Rs.97,272.05 ( Rupees ninety 

seven thousand two hundred seventy two and five paise only) 

from the amount of Security deposit ( lodged with CDA, 

Narangi) is in order as the same is due from the Claimant on 

account of Risk and Expense i.e. additional expenditure 

incurred by the Govt. to procure the basic items / substitutes.” 
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8.  On perusal of the arbitral award, it appears that it is attached 

with a number of appendixes. Appendix „A‟ relates to the agreement on 

procedure to be followed during hearing, Appendix „B‟, the chronology of 

events from 30-09-2005 to 25-02-2006, Appendix „C‟, statement of claims 

and defence / counter claim, Appendix „E‟, the details of failures by the 

petitioner-firm, on 38 occasions, during the period of currency of the 

contract agreement, from 26-07-2004 to 28-03-2005, Annexure (I), details 

of amount recoverable from the petitioner-firm.  

 

9.  On perusal of the above arbitral award, it appears that the 

learned sole arbitrator took into consideration of the claims and the 

defence statement / counter claims before passing the arbitral award as 

follows : 
 
 
Appx „C‟ 
(Refers to Para 6 of Arbitration proceedings) 
(Total four pages) 
 

STATEMENT OF CLAIM VS DEFENCE STATEMENT / COUNTER CLAIM 
PROCEEDINGS OF THE HEARING 

 

Ser 
No 

Salient points of the Claim Points by the Respondent 

Remarks / 
Clarification by 

Arbitrator including 
Questions And Answers 

thereto 

1 The petitioner entered into 
Contract for Supply of meat 
group items (Meat dressed 
and Meat on Hoof) at Supply 
Depot Misamari for the period 
24 Jul 2004 to 31 Mar 2005.  

The contract for Supply of 
meat group items for the 
period 24 Jul 2004 to 31 Mar 
2005 concluded vide HQ 101  
Area (ST) Contract 
Agreement No SHG/50/2004 -
05/ASK/ST-5 dated 17 Jul 04 

Copy of Contract 
agreement produced 
and statement verified 
as correct.  

2 In order to maintain smooth  
functioning, petitioner had  
established a camp with  
requisite men and machinery.  

No comments. Q. What are the duties of 
the men ?  
Ans. The representatives 
of the contractor 
(Petitioner) have the 
power of Attorney to act 
on his behalf (the power 
of attorney was perused 
and verified as correct).  

3 During the currency of the  
contract the petitioner states  
that due to unforeseen  
circumstances caused by 
floods in & neighbouring areas 
there was disruption to supply 
the full quantity of requisite 
items during the flood 
affected period.  

During the currency of the 
contract, the petitioner failed  
thirty eight times from 24 Jul  
2004 to 31 Mar 2005 to supply  
the demanded quantity of 
meat dressed / Meat on Hoof. 
Thus the Petitioner failed to 
fulfil contractual obligations 
during the currency of the 

Summary of demands 
produced by the 
Respondent i.e. 
Commandant Supply 
Depot  
Misamari Cantt on the 
petitioner for the supply 
of meat dressed from 24 
Jul 2004 to 31 Mar 2005 
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contract. The reasons given 
by the contractor for the 
failures are untenable and 
not convincing. The 
petitioner forwarded valid 
tenders for Supply of meat 
group items at Supply Depot 
Misamari on 09 Jul 2004 
which was well after the 
period when the Eastern 
States were already under the 
influence of floods and 
inspite of improvement in the 
flood situation the petitioner 
failed repeatedly till Mar 
2005. 

were perused and found 
correct.  
The claimant's 
contention of floods 
being the sole cause 
for his repeated 
failures does not 
appear to be 
convincing. )  

4 To meet the requirement of  
dependent troops, clause 7 of  
contract deed (Appendix 'A' to 
IAFZ-2120) were invoked and 
local purchase at Risk and 
Expense of the contractor 
were carried out by the 
station Board of  Officers(BOO) 
on thirty eight occasions wef 
24 Jul 2004 to 31 Mar 2005. 

Local purchase at the Risk 
and Expense of the petitioner 
was carried out by Station 
Board of Officers as per 
instructions in vogue. The 
Petitioner was given ample 
opportunity by calling for  
quotations to supply basic 
items or their authorised 
substitutes, but the 
accredited agents of the 
Petitioner expressed their 
inability in writing to 
supply the same. 

Documents pertaining to 
local purchases by 
Station Board of Officers 
were perused and found 
in order.  

5 On 20 Aug 2004, the petitioner 
filed a writ petition No 
5896/2004 in Writ court 
Guwahati against the local 
purchase being carried out at 
the Risk and Expense of the 
petitioner. The court passed 
an interim order that no 
deduction be made from 
Petitioner's bills against the 
supply of items as per 
contract and the substitute 
items as indicated in the 
contract agreement shall be 
supplied regularly by the 
petitioner to the respondent 
due to valid and good reasons.  

(a) Orders as passed by Writ 
court Guwahati interim 
order dated 20 Aug 2004 were 
complied with. The petitioner 
was also given ample 
opportunities to supply 
authorised substitutes in lieu 
of basic items at Risk and 
Expense wherein he failed to 
respond. 
 
(b) The Writ was dismissed 
by Guwahati High Court order 
on 04 Apr 2005. Total 
recoverable amount against 
the claimant amounted to Rs 
97,272.05 (Rupees ninety 
seven thousand two hundred 
seventy two and paise five 
only) details of which are 
attached as Annexure I. 
Photocopy of CDA Guwahati  
letter No SC /II /3l /SD / 
CORRS /VOL dt 01 Feb 2006 
pertaining to details of 
recoveries from M/S Hind 
Supply Corporation as per  
contract agreement under  
ref is enclosed as Annexure II.      

(a) Writ court Guwahati 
interim order dated 20 
Aug 2004 was perused 
 
(b)  Documents 
pertaining to local 
purchase at Risk and  
Expense of the contractor 
giving ample opportunity 
to his accredited agents 
for supply of basic items 
and their substitutes 
were verified and found 
correct. 
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6 The petitioner offered to 
supply the substitutie items as 
relevant but the Respondent 
failed to pay any heed to the 
request and issue tinned items 
in lieu despite the price factor. 

The chart of substitute items 
attached with the contract 
agreement is per scale and 
type of substitutes applicable 
for Risk and Expense 
purchases. There is no 
provision in the contract 
agreement to accept 
substitute items against the 
basic items. Substitutes are 
to be issued only on Risk and 
Expense of the contractor as 
per clause 7 of contract 
agreement (Appx A to IAFZ-
2120). On the very first day of 
issue after the conclusion of 
the contract ie on 24 Ju12004, 
the contractor failed to 
supply meat dressed and with 
the sole aim of mitigating his 
apparent loss, tinned meat 
was issued to the troops on 
Turnover basis by Supply 
Depot Misamari for which no 
recovery was affected from 
the contractor. Fish tinned at 
the Risk and Expense of the 
failing contractor was issued 
on 31 Jul 2004 after Station 
Board of Officers could not 
procure Meat dressed  / 
substitutes from the local 
market and to ensure that the 
entitled ration of the troops 
did not get lapsed. 

The chart of substitute 
items in the contract 
agreement was perused. 
Clauses 7 of contract 
agreement (Appx A to 
IAFZ-2120) were also 
perused and found 
correct. 

7 Petitioner states that no 
opportunity has been offered 
to him by the Respondents to 
supply substitute items in lieu 
of basic items at Risk and 
Expense of the petitioner. 

The contention of the 
petition is not in order. The 
contractor, on his failure to 
supply the basic items, was 
given ample chances to 
quote rates by the station 
Board of Officers for 
basic/substitute items while 
carrying out Risk and 
Expense against him to 
minimize the loss but he 
failed to do so. 

Documents in respect of 
the supplies against Risk 
and Expense were 
perused and found in 
order. 

8 The petitioner approached  
the Writ court Guwahati in  
view of the Respondents not  
adhering to their request.  

The petitioner approached  
the Writ court Guwahati  
rather than referring the  
matter for arbitration under  
conciliation and arbitration  
act 1996 as per clause 21 of  
the contract.  

Guwahati High court 
vide their judgement 
dated 04 Apr 2005  
dismissed the Writ 
petition as the same was 
found without any 
merits.  
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ANALYSIS OF THE IMPUGNED AWARD : 

 

10.    The petitioner by the instant suit has challenged the above 

arbitral award on the grounds, inter-alia, mentioned above, in the 

petition. In Som Dutt Builders Ltd. –Vs- State of Kerala and State of 

Kerala –Vs- Somdatt Builders Ltd. [ (2009) 10 SCC 259 ], the Apex Court 

held –  

 

  “ 25.  The requirement of reasons in support of the 

award under Section 31(3) is not an empty formality. It 

guarantees fair and legitimate consideration of the controversy 

by the arbitral tribunal. It is true that arbitral tribunal is not 

expected to write judgment like a court nor it is expected to 

give elaborate and detailed reasons in support of its finding/s 

but mere noticing the submissions of the parties or reference 

to documents is no substitute for reasons which the arbitral 

tribunal is obliged to give. Howsoever brief these may be, 

reasons must be indicated in the award as that would reflect 

thought process leading to a particular conclusion. To satisfy 

the requirement of Section 31(3), the reasons must be stated by 

the arbitral tribunal upon which the award is based ; want of 

reasons would make such award legally flawed.” 

 

11.  In Union of India –Vs- M/s Raymus Porta Buildings Ltd. 

[AIR 2007 ( NOC) 1606 (H.P.) ], the Himachal Pradesh High Court held 

that an arbitral award must be a speaking one and if no reason is given for 

the award, it would be an invalid award. 

 

12.   It is evident from the pleadings and the contents of the 

relevant contract agreement that a contract was entered into between the 

parties whereby the petitioner-firm undertook to supply the basic items 

such as, meat (dressed), MOH ( mutton on hoof), fowls ( alive) etc. to the 

respondent authority, during the period from 24-07-2004 to 31-03-2005, 

vide Contract Agreement No. SHG/50/04-05/AHK/ST-05, dated 17-07-2004. 

The Schedule (referred to in the tender IAFZ-2020 ) contains a clause that 

the petitioner-firm accepted the terms that the substituted items for 

contracted basic articles may be purchased, procured or supplied from the 

existing Govt. stocks, in accordance with the provisions of Clause 7 (ii) of 

IAFZ-2120. Clause 7 of the terms and conditions of the contract agreement 

stipulates as under :  
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  “ 7.  In the event of : - 

 

  (i) Rejection of my supplies/services, as described in 

paragraph 6(i) above, or of (ii) my our failing dealing, 

neglecting or delaying to comply with any demand on 

requisition or otherwise not executing the same in accordance 

with the terms of contract, the government may have on 

account of any claim for compensation against loss and 

inconvenience caused by such breach or non performance of 

the contract) to purchase or to procure or to arrange from 

Government stock or otherwise at my/our expense, such 

supplies/services as may have been rejected or that I/We may 

have failed, declined, neglected or delayed to supply or such 

authorized substitutes, therefore, as are specified in the 

schedule here to an are approved by the officer operating the 

contract and any excess cost so incurred or arranging for such 

supplies/services or their authorized substitutes and in cases 

where issues in replacement are made from Government stock 

or supplies, the cost of value of such stock or supplies together 

with all incidental charges of expenses shall be recoverable 

from me/us on demand. 

 

  (ii) I/We further agree that extra expenditure on 

account of risk and expenses purchases made by the 

Government as per sub clause 7(ii) above may deduct out of my 

95 percent payment of the bills ex Supply Depot / 5 percent 

payment ex CDA (100% payment ex CDA) due to me from the 

security deposits as the case may be pertaining to the did 

contract. In the event of any dispute on reasonable rates of the 

actual amount recovered from me/us it will be received of 

my/our instance clause 21 of this deed (IAFZ-2120)” 

 

13.  It transpires from the above terms and conditions of the 

contract agreement that the petitioner-firm agreed to allow the 

respondent authority to deduct from their bills, the excess cost incurred 

on purchasing of the substituted items from the Govt. stock or otherwise 

made, by reason of any inconvenience caused to the authority by breach 

or non-performance of the contract, on account of failure to supply the 

contracted basic meat group items. It is clear from the terms and 

conditions of the contract agreement that thereby the petitioner-firm 
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was not allotted with the work of supply of the substituted items and 

in the event of failure, negligence, delay in supply of the basic contracted 

items, aforementioned, it was undertaken by the petitioner-firm to pay 

the extra expenditure incurred by the respondent authority for 

purchasing the authorised substituted items from their bills, on account of 

inconvenience and loss caused by such breach or non-performance of the 

contract. It was further stipulated in Clause 21 of the contract agreement 

that in the event of any dispute arising out of the contract, any of the 

parties may seek conciliation proceeding under the provisions of the Act. 

The Clause 21 reads as follows :  

 

“21.   a.  In the event of any dispute, a party may seek 

Conciliation proceedings. The conciliation proceedings will be 

in accordance with the Arbitration and Conciliation Act, 1996 

and the rules made there under and any statuary modification. 

 

 b. The part initiating conciliation shall and do the other 

party a written invitation to conciliate under this part, briefly 

identifying the subject of the dispute.  

 

c. Conciliation proceedings shall commence when the 

other party accepts in writing the invitation to conciliate.  

d. If the other party rejects the invitation, there will be no 

conciliation proceeding.  

 

e. If any party initiating conciliation does not receive a 

reply within thirty days from the date of which he sends the 

invitation, or within such other reasonable period of time as 

specified in the invitation, he may elect to treat this as are 

rejecter of the invitation to conciliate and if he so elects, he 

shall inform in writing the other party accordingly.  

 

f. There shall be one conciliator of the rank of Lt. Col. And 

above whole will be appointed by contract sanctioning 

authority. The contractor will be serving officer who had dealt 

with the contract in question. 

  

g. If both the parties reach an agreement on settlement on 

the dispute, the settlement agreement shall have the same 

statues and effect as if it is arbitral/award on agreed terms on 
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the substance of dispute rendered by an arbitral tribunal under 

section 30 of Arbitration and Conciliation Act, 1996.” 

   

14.  Therefore, as required u/s 7 of the Act, both the parties 

agreed to submit to arbitration all their disputes which have arisen 

between them in respect of the contract agreement, aforementioned, and 

appointed the sole arbitrator Colonel D.S. Mann, in terms of the 

arbitration Clause in the contract agreement. There is no evidence 

whatsoever to show that the appointment of the sole arbitrator, 

aforementioned, was not in conformity with the Arbitration clause.  

 

15.  The above terms and conditions of the contract agreement 

are clear and unambiguous stipulating the obligations of the petitioner-

firm, in the event of breach or non-performance of the contract. There is 

no evidence whatsoever to show that any evidence was produced before 

the learned Arbitrator in support of the petitioner‟s plea that there was 

devastating floods in the States of Assam, West Bengal, Bihar, Uttar 

Pradesh and other neighbouring States affecting the road and rail 

communications during the period of subsistence of the contract, 

rendering performance of the contract impossible and that it was 

absolutely an unforeseen contingency, for which the petitioner-firm was 

not responsible. Further, there is no evidence to show that any evidence 

was produced before the learned Arbitrator that the petitioner-firm 

apprised the respondent authority by submitting representations 

explaining its inability to perform its obligations under the contract to 

supply the basic items, on 38 occasions, and to accept the substituted chart 

items, if any, at cheaper rates due to the aforestated reasons, beyond its 

control.  Here it is pertinent to be mentioned that in view of the 

arbitration clause, aforementioned, in the contract agreement, the learned 

sole arbitrator Colonel D.S. Mann was appointed, in terms with Clause 23 

(a) of the IAFZ-2120 to resolve the disputes between the parties, relating to 

deduction of the extra expenditure borne by the respondent authority for 

purchasing the authorized substituted items from its periodical bills. The 

petitioner-firm has not even furnished any documentary evidence to show 

that the substituted authorized items in lieu of the basic meat group items, 

were purchased by the respondent authority at an inflated rates which led 

to injudicious deduction of the extra expenditure incurred by the 

respondent authority, from their periodical bills.  

 

16.  On bare perusal of the above arbitral award, it transpires that 

the points 1 to 8 covered the basic and incidental / collateral issues 
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between the parties and the learned arbitral tribunal has given a well 

reasoned concise findings thereon, within the scope and ambit of the 

terms and conditions of the contract agreement, applicable to the disputes 

submitted to it for arbitration. As a whole, the above arbitral award, in the 

considered opinion of this Court, satisfied the legal requirements of 

Section 31 of the Act relating to its form and contents and determination 

of the respective rights of the parties, in issue, strictly maintaining 

independence and impartiality attached to it, as well as, the learned 

arbitrator appears to have treated both the parties with absolute equality 

extending full opportunity to present their respective case. In other 

words, the learned Arbitrator decided the disputes between the parties to 

the arbitral proceeding, applying the principle of natural justice and 

within the scope and ambit of the terms and conditions of the contract 

agreement and further, the nature of evidence furnished by the parties in 

the proceeding, by giving possible adequate reasons in the impugned 

award, in the context.  

 

     O  R  D  E  R 

 

17.  In the result, the suit is dismissed. No cost.  

   

   Given under my hand and seal of this Court, on this the 10th 

day of July, 2014, in the open Court.  

 
 

( A. BORTHAKUR ) 
DISTRICT JUDGE 
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